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The Process: How does a Case Get
to the Supreme Court?
1.
2.

Original Jurisdiction: Cases involving ambassadors,
consular matters or suits by one state against another.
Certiorari: a Latin word meaning "to be informed of,
or to be made certain in regard to…”
a.
b.
c.
d.

This is discretionary;
Jurisdiction is appellate;
Initiated by “Writ”; only one per cent “granted”:
Must involve “important federal question”; and




Conflicts between the Circuits Courts of Appeal or between
a Court of Appeals and a state Supreme Court; or
Decisions declaring a statute unconstitutional; or
Decisions inconsistent w/ a prior decision of the Court
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A. The PPACA
A.

National Federation of Independent Businesses, et.
al. vs. Sebelius
1.

2.

Who were the parties? Florida, twenty-five other states,
several individuals and the National Federation of Independent
Business v. the Department of Health and Human Services
Issues:
a.
Is the action banned under the federal Anti-Injunction Act?
b.
Is the individual mandate constitutional under the
commerce clause, the tax clause or otherwise?
c.
Is the modification of the Medicaid program, where states
risk losing all federal Medicaid subsidies if they do not
agree to an expansion of the program, valid?
d.
If the answer to questions two or three is negative, must
the whole of the PPACA be invalidated?
5

A. The PPACA
3.

(CONT.)

Action Below:
a. U.S. District Court on motions for summary
judgment held that the individual mandate was
invalid and struck down the whole law.
b. The 11th U.S. Circuit Court of Appeals held that
the mandate was invalid (contrary to the holdings
of two other Circuits), but that the Act was
otherwise valid and should survive.
c. The Challengers to the law appealed.
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A. The PPACA (cont.)
4.

Holding:
a. The Anti-Injunction Act does not bar the suit as
the law is not styled as a tax law.
b. The Individual Mandate is a valid exercise of
Congress’ authority to tax.
c. The Medicaid provision does not represent a
valid exercise of Congressional authority.
d. The remainder of the Act survives the striking of
the Medicaid provision.
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A. The PPACA
5.

(CONT.)

The Reasoning – by Roberts, CJ
a. The Anti-Injunction Act
i.
This is an argument used by the government to
dismiss the lawsuit (it worked in one Circuit—
the Fourth).
ii.
This law, “inter alia”, bars lawsuits designed to
forestall tax payments.
iii. The law is designed to enforce a pay first,
protest later regime.
iv. Since the PPACA “mandate” is designed as a
penalty and not a tax, the law cannot be used
to bar the action.
8
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A. The PPACA
5.

(CONT.)

The Reasoning – by Roberts, CJ (CONT.)
b.
The “Mandate”
i.
This is not a valid exercise of power under the commerce
clause as the law does not serve to regulate commerce,
but rather, forces people into commerce.
ii.
The mandate is also not appropriate under the necessary
and proper clause.
iii.
However, the mandate is a valid exercise of the power of
Congress to tax and it has no negative legal consequences
(such as criminal liability) other than payment of a
penalty.
iv.
The “dance”—even though the Court holds the Act a
“penalty” for Anti-Injunction Act purposes, the Court in
its “functional” approach decides that it really is a tax!
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A. The PPACA
5.

6.

(CONT.)

The Reasoning (CONT.)
c.
Medicaid
I.
This program is authorized under the spending clause
(“provide for the…general welfare”) of the Constitution.
II.
However, the modification is nothing more than an
“economic dragooning,” i.e. essentially an offer that no
state can refuse (being that this amounts to, on average
10% of a state’s budget).
The Act’s Survival
a. The constitutional violation is resolved by the removing of
one provision of the law.
b. Given the fact that this is not the primary focus of the law
and that it is fair to assume that Congress would have
wanted the remainder of the bill to stay in effect, the
10
Court should allow it.
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B. Affirmative Action
B.

Fisher vs. University of Texas at Austin
1.

2.

The Parties: The plaintiff was a white 2008
undergraduate applicant who was rejected by U.TX; the
defendant a state university that used race as one of
two key admissions’ criteria.
The issue: Is the University’s race conscious admissions’
criteria violative of the Equal Protection Clause of the
U.S. Constitution and Title VI of the CRA of 1964?
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B. Affirmative Action (CONT.)
3.

4.

Action Below: The District Court granted summary
judgment to the University and the Fifth Circuit
affirmed, citing precedent authorizing, in certain
circumstances, race conscious decisions in higher
education and granting discretion to schools in making
such decisions.
Holding: The Court in a 7-1 decision by Justice Kennedy
(Kagan abstaining) vacated and remanded the decisions
below in that they misapplied the strict scrutiny
analysis that must be employed when issues of racial
preference are involved.
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B. Affirmative Action (CONT.)
5.

Reasoning:
a.
Race remains the most suspect of decisional categories.
b.
Any decisions predicated on race demand strict judicial
scrutiny.
c.
The goal of achieving student body diversity by educational
institutions is proper.
d.
Still, when race is used as a consideration to achieve
diversity, the court must be satisfied that no race-neutral
alternatives would produce equivalent educational
benefits.
e.
Also, each student must be viewed individually and not
have race as their defining feature.
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C. The Defense of Marriage Act
C.

U.S. vs. Windsor, Executrix of the Estate of Spyer
1.

2.

The Parties: Windsor was a member of a same sex
marriage entered into in Canada and was the sole heir
of her “spouse” who died in New York. She sought a
refund of the taxes she paid on Spyer’s estate which the
IRS denied under Section 3 of the federal Defense of
Marriage Act, which defines marriage as a union
between a man and a woman and which impacts over 1K
laws, including the IRC. The IRS was the opposing party.
The issue: Does DOMA violate the equal protection
provisions of the Fifth Amendment’s due process
guarantee?
14
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C. DOMA
3.

4.

(CONT.)

Action Below: The District Court ruled against the
government and ordered a tax refund with interest. The
Second Circuit affirmed.
Holding: The Court affirmed in a 5-4 decision with
Justice Kennedy writing an opinion, in which the four
“liberal” justices joined, declaring Section 3 of DOMA to
be a violation of the Fifth amendment. Benefits under
federal laws may not be denied to same sex couples in
states where their marriages are legal.
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C. DOMA
5.

(CONT.)

Reasoning:
a.
Regulation of marriage is a matter of state concern.
b.
DOMA denied rights to citizens that (at the time)
thirteen states sought to protect.
c.
In doing so, DOMA violates both equal protection and
denies the benefits of rights w/o due process.

Note: section 2 of DOMA, which allows states not to recognize
same sex unions sanctioned in other states, was not before the
Court and remains.
CA, CT, DE, IA, ME, MD, MA, MN, NH, NY, RI, VT and WA recognize
SSM.
16
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D. Who is a Supervisor under Title
VII of the CRA?
D.

Vance vs. Ball State University
1.

2.

The Parties: The plaintiff, a catering employee
employed by Ball State University, the defendant, sued
for racial harassment allegedly committed by a
supervisor, “catering specialist” Saundra Davis. The
harassment involved numerous instances of racially
offensive language and a few incidents of physical
contact.
The Issues: Was the offending employee a supervisor
under the CRA; if not, could plaintiff make a claim of
co-worker harassment.
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D. Who is a Supervisor under
Title VII of the CRA? (CONT.)
3.

4.

Action Below: The District Court dismissed the
action on summary judgment finding that Davis was
not a supervisor and that the University took
prompt, effective remedial action against Davis
when Vance complained. The Seventh Circuit
affirmed.
Holding: The Court in a 5-4 decision written by
Justice Alito, with all four “liberal” justices
dissenting, affirmed in favor of the University.
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D. Who is a Supervisor under
Title VII of the CRA? (CONT.)
5.

Reasoning:
a.
The Court confirmed the dichotomy between
supervisory harassment, where the wrong is
attributable to the employer vs. co-worker
harassment where the employer is only liable if
negligent and has the benefit of the “Faragher”
defense.
b.
The Court rejected a broad proposed definition
of supervisor from the EEOC and limited such
status to those “who have the power to hire,
fire, demote, promote, transfer or discipline….”
a complainant.
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E. Workplace Retaliation
E.

University of Texas Southwestern Medical Center vs.
Nassar
1.

2.

The Parties: The plaintiff was a former faculty member
of the defendant who claimed national origin
discrimination, harassment and retaliation after his
supervisor allegedly made a number of remarks hostile
to Arabs, and he was denied a job at an affiliated
hospital after complaining.
The Issue: How is the causation element (protected
activity/adverse action/causation) of a retaliation claim
proven under Title VII of the CRA?
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E. Workplace Retaliation (CONT.)
3.

4.

Action Below: A federal District Court jury held for the
plaintiff on all claims (discrimination, harassment and
retaliation); but the Fifth Circuit reversed as to
discrimination and harassment; finding for the plaintiff
on the retaliation claim. The defendant appealed to the
Supreme Court.
Holding: The Court in a 5-4 decision by Justice Kennedy
held that a plaintiff in a CRA retaliation case must
prove that but for protected conduct he/she would not
have suffered adverse action.
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E. Workplace Retaliation (CONT.)
5.

Reasoning:
a.
Congress’ language in the Title VII retaliation
provision supports a traditional “but for”
analysis only.
b.
Similar language in the ADEA has previously led
the Court to this conclusion as well (Gross vs.
FBL Financial Services).
c.
A lesser standard of protected conduct being “a
motivating factor” drawn from “mixed motive”
cases does not survive a plain reading of the
statute and stare decisis.
22

11

2/27/2014

F. Judicial Review of
Arbitration Decisions
F.

Oxford Health Plans LLC vs. Sutter
1.

2.

The Parties: Sutter is a pediatrician who performed
medical services for the insureds of Oxford, an
insurance company, on a fee-for-service basis. He
claimed a failure to pay under his contract w/ Oxford.
The contract w/ the carrier had an arbitration provision.
Sutter attempted to make the case a class action, while
Oxford moved to compel arbitration. The parties
allowed the arbitrator to decide the initial issue on class
actions.
The Issues: What is the appropriate standard of review
of an arbitrator’s decisions under the Federal
Arbitration Act, and did he exceed his authority here?
23

F. Judicial Review of
Arbitration Decisions (CONT.)
3.

4.

Action Below: The arbitrator, based upon a
stipulated issue, held that the contract between
the parties allowed class actions. The District Court
for the District of N.J. denied a motion to vacate
and the Third Circuit affirmed.
Holding: The Court in a unanimous decision by
Justice Kagan held that:
a.
Judicial review of arbitrators’ decisions should
be extremely limited; and
b.
The decision to allow a class action claim to
proceed did not exceed the arbitrator’s power.
24

12

2/27/2014

F. Judicial Review of
Arbitration Decisions (CONT.)
5.

Reasoning:
a.
Arbitration is a favored forum, even for
statutory claims.
b.
Arbitration is a creature of contract.
c.
The key to the extent of the clause is the stated
intent of the parties in their contract.
d.
“… an arbitral decision even arguably construing
or applying the contract must stand, regardless
of a court’s view of its (de)merits.”
e.
Arbitration decisions should be overturned only
in “very unusual circumstances.” Errors of fact
alone are not enough.
25

G. Class Action Waivers/Judicial
Review of Arbitrators II
G.

American Express Company, et. al. vs. Italian Colors
Restaurant, et. al.
1.

2.

The Parties: This is an attempted class action by a group
of restaurants alleging that AE used monopoly power to
force merchants to pay exorbitant fees to use its cards.
The contract between AE and all of the restaurants
contained an arbitration clause that excluded class
actions.
The Issue: Does the FAA allow a court to ignore
provisions in an arbitration agreement that would
effectively prohibit a party from enforcing alleged rights
under federal law?
26
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G. Class Action Waivers/Judicial
Review of Arbitrators II (CONT.)
3.

4.

Action Below: The District Court granted AE’s motion to
compel arbitration but the Second Circuit reversed
finding that compelling arbitration would result in a
bilateral arbitration that would prohibit a restaurant
from effectively vindicating an antitrust claim. The
Court vacated and demanded reconsideration but the
Second Circuit maintained its decision.
Holding: The Court reversed in a 5-3 decision by Scalia
(Sotomayor recused) holding that the FAA does not
permit a court to invalidate class action waivers in valid
arbitration agreements.
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G. Class Action Waivers/Judicial
Review of Arbitrators II (CONT.)
5.

Reasoning:
a.

b.

c.

d.

Again, the Court indicated favor w/ arbitration
both as a policy matter (mainly: efficiency and
“judicial economy”) and due to the FAA.
Antitrust law contains no language that indicates
an intent to override the FAA.
The premise of “effective vindication” goes only
against prospective waiver of statutory rights.
Cost alone does not matter.
Courts must “vigorously enforce” arbitration
agreements according to their terms.
28
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H. FDCA Preemption
H.

Mutual Pharmaceutical Company, Inc. vs. Bartlett
1.

2.

The Parties: The plaintiff was a patient w/ chronic
shoulder pain who became severely affected w/ Stevens
Johnson syndrome (skin deterioration) after being
treated w/ Sulindac, the generic form of Clinoril, which
is made by Mutual. She sued under state law for
design/mfg. defects, failure to warn, negligence,
breach of warranty and fraud.
The Issue: Does the FDCA preempt state law claims
predicated on design defects in pharmaceutical
products?
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H. FDCA Preemption (cont.)
3.

4.

Action Below: The case was removed to federal court
and a District Court jury awarded the plaintiff a 21M
verdict. The First Circuit affirmed saying that drug
makers must always ensure that their products are not
“unreasonably dangerous.”
Holding: Justice Alito in a 5-4 decision reversed, holding
that there was indeed preemption predicated primarily
on the Hatch-Waxman amendments to the Food, Drug
and Cosmetic Act which prohibit generic drug
manufacturers from deviating from FDA approved labels
of the branded version of the drug. Clinoril labels do not
warn about Stevens Johnson syndrome, which
occasionally occurred w/ the generic.
30
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H. FDCA Preemption (cont.)
5.

Reasoning:
a.
Under the Supremacy Clause, state laws that conflict w/
federal law are generally “without effect.”
b.
Generic manufacturers should not be subject to suit when
they follow the dictates of federal drug laws.
c.
It is impossible for such manufacturers to follow both
federal drug law and state duty to warn law. In the case of
a conflict, federal law preempts the state provision.
d.
The Court rejected an argument that Mutual should have
decided to choose not to sell its product as that would be
inconsistent w/ the established federal regime of drug
regulation and numerous prior preemption decisions.
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I. Patents of Genetic Products
I.

Association of Molecular Pathology vs. Myriad
Genetics, Inc.
1.

2.

The Parties: Myriad isolated two sequences of human
genes (BRAC 1 and 2) and created a synthetic DNA
product designed for breast and ovarian cancer
screening. A number of researchers and universities
challenged several of Myriad’s patent applications of
these items. The ACLU represented the latter.
The Issues: Are products composed of human genes
patentable? Can “products of nature” be treated the
same as “human-made” inventions?

32
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I. Patents of Genetic Products (CONT.)
3.

4.

Action Below: The District Court in New York invalidated
all patent applications. The Federal Circuit reversed in
part finding that the synthetic DNA, along with certain
screening methods that Myriad developed, were patent
eligible. After a remand by the Supreme Court, the
Federal Circuit held and the case again went to the
Supreme court.
Holding: In a unanimous decision by Justice Thomas, the
Court held that naturally occurring genetic products are
not subject to patent protection but laboratory created
DNA is subject to patent protection, as are screening
methods.
33

I. Patents of Genetic Products (CONT.)
5.

Reasoning:
a.
Even ground breaking discoveries, undertaken
with great expense and effort, cannot make
products of nature, segments thereof or abstract
ideas patentable.
b.
Usual deference to the Patent Office, which
granted all patents here cannot alter the above.
c.
Synthetic DNA, even though based on a natural
product, was “unquestionably something new”
and human made and therefore patentable.
d.
Methods of “manipulating” natural products may
also be patentable.

34
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J. State Action and
Antitrust Law in Healthcare
J.

Federal Trade Commission vs. Phoebe Putney
Health System, Inc.
1.

2.

The Parties: Phoebe Putney (PPH) is a County Health
Authority in Georgia which through acquisitions and
leases controlled all of the hospitals in two counties.
The FTC brought suit alleging that its latest action
created a violations of FTC rules on commercial
competition and the Clayton antitrust act.
The Issues: Did the Georgia legislature clearly articulate
a state policy to displace competition in creating PPH
and, if so, was this action valid?
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J. State Action and
Antitrust Law in Healthcare (CONT.)
3.

4.

Action Below: The District Court granted PPH’s motion
to dismiss and the Eleventh Circuit affirmed both finding
that PPH’s actions were state actions, which are exempt
from the provisions of antitrust law and that PPH’s
actions were a foreseeable result of PPH’s enabling
legislation.
Holding: The Court reversed in a unanimous decision by
Justice Sotomayor finding: “Because Georgia has not
clearly articulated and affirmatively expressed a
policy allowing a hospital authorities to make
acquisitions that substantially lessen competition, stateaction immunity to antitrust law does not apply.”
36
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J. State Action and
Antitrust Law in Healthcare (CONT.)
5.

Reasoning:
a.
Federal antitrust laws do not prevent states
from restraining markets, but only in the case of
an “act of state government.”
b.
Still, state action immunity is disfavored.
c.
Thus, there must be a clearly articulated and
affirmatively expressed policy to limit
competition.
d.
Foreseeability of anti-competitive conduct is not
enough to secure immunity. Nor is a simple
allowance to do certain things.
37

Takeaways
1.
2.
3.
4.
5.

The Court is at present more conservative than
liberal.
The Court is generally business and employer friendly.
The balance is delicate as seen in the number of 5-4
decisions.
There are, at most, two swing votes and Justice
Breyer “swings” less than Kennedy.
If you are conservative, pray for the health of the
Court.
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